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IN THE 
UNITED STATES COURT OF APPEALS 


FOR TRE NENTH CLRCULT 


No. 22228 


APPELLANT'S REPLY BRIEF 


COMMENTS ON STATEMENT OF CASE 


Appellee's statement of the case endeavors to en- 
farge the statement of facts, as set forth by the appel- 
lant in his opening brief. Appellee, however, has gone 
beyond the actual facts as disclosed in the transcript 
meerecord on file in this matter. By way of example, 
mempege 2, referring to the communication of April 10, 
1962 (TR 102) signed by James E. Mack, appellee con- 
cludes argumentatively with the statement "This does 
not constitute 'vertfication' that these mortgage ltens 
Would be first liens and indeed, such could not be 
verified." (Emphasis added) Nowhere in the record 
does such a conclusion gain any merit or Suppor... 


Additionally, appellee is endeavoring to expand 


the issues raised by this appeal in the statement of 
mers My asserting the contention factually that the 
meb2on for summary judgment was granted as the result 
of plaintiff's failure to answer interrogatories (see 
pages 5-9, Brief of Appellee). This is not the case 
Mereevhe court entered no order by way of its formal 
meeement nor in its findings of facts and conclusions 
of law that supports the conclusion that the summary 
meaement was granted due to plaintiff's failure to 


answer interrogatories (see TR 148-56). 


REPIY TO APPEREEE’ 3 POSITION 
REGARDING SPECIFICATIONS OF 
ERROR I AND II 

mmappcarsannarv appellee, in his» brier, concludes 
meom the record only that portion which he chooses to 
mere He states that there is no dispute in the record 
meeeo the following material facts. 

Smepage 9 of his brief it Hs alleged that Union 
Title Company, the designated stakeholder of the par- 
ties, could not verify that the liens were first mort- 
Meee iiens. This is a conclusion wholly unsupported 


by the transcript of record. His purported undisputed 


: 


mect on page 10 is likewise a misstatement and conclu- 
Bon that Monroe Street Properties did not loan any 
money or give any other consideration to Metropolitan 
mest for the notes and mortgages and the basis for 
mis alleged undisputed material fact is predicated 
meon appellant's answer to interrogatory number 2, 
Interrogatories to Plaintiffs, set 2 (TR 115). An 
examination of that answer will disclose that appellee 
has artfully omitted the word "initially" from his in- 
meepeetation of the facts. For in fact, initially no 
mensideration was to flow to Metropolitan Trust until 
Meret appellee had complied with the contract. 

eameaee lUMot Vappellce Ss brver, appellee asserts 
Mi item IV a conclusion wholly unsupported by the rec- 
meagethat by intimating that the investment stock to be 
meeeived by appellant was going to be utilized in a 
meerecdary distribution. This, too, was not the case, 
Por the record (TR 106) reflects that all of the stock 
had been assigned to Union Title Company, the stake- 
holder, and when read in conjunction with the affidavit 
of James E. Mack (TR 96-100) it can be easily discerned 
that no secondary distribution of this investment stock 


Mes ever contemplated, but that Union Title, who was 
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mi fact the peat nee (TR 5-7), was to be the party con- 
Ssummating the transaction and satisfying the encum- 
Peances thereon. 

The remaining conclusions in response to Appel- 
mae 'S Specifications of Error I and II, found on page 
meeeand in particular, items 5, 6, 7, 8, 8 again, and 
weare wholly unsupported by the record. It is the posi- 
meom Of the appellant that this Court need but look to 
@eemectual terms of the contract between the parties, 
as embodied in the escrow instructions (TR 8, 9), to 
meociieuish and to answer, and in fact resolve, all of 
the questions of law that are propounded by appellee 
mumoes Orier. These cases are all clearly distinguish- 
Gummo tieir facts. The actual terms of the contract 
between these parties were not strictly that of a sel- 
Mer and purchaser, because in the strictest sense both 
mercies were selling and both parties were buying, and 
it was not the obligation of appellant to deliver the 
Men first mortgages and notes as verified and insured 
by Union Title Company until the closing date of the 
escrow (TR 8, 9) which was "the date upon which Western 
Equities, Inc., stock had been listed on the American 
Stock Exchange and delivered to escrow agent" (Emphasis 


added). 


Seles 


tmne Cime Irom the tmanseript of record did appel- 
meewever meet that condition, and whether or not he 
_meerecacuired to dO SO, appellant believes, should be 
determined by the actual terms of the contract between 
mee parties and that the conditions upon the parties 
were in fact concurrent. The entire thrust of appellee's 
Brief is to change the actual contract of the parties 
and by insinuation infer that appellant was required to 
periorm prior to the time the appellee was required to 
m_eeworm. Ihe contract documents clearly set a time for 
performance and only then was appellant required to de- 
meyer that which the contract called for. 

Mie law 15 quite clear as set forth in Corbin on 
Bercracts, Ch. 68, § 1260, that: 

Aperommcor is not justified in failing 
to render his promised performance by the 


mMeremi des that he reasonably bedhieves that 
there will be a failure of consideration 


MmGicw1Ubure. “Prospect myemrallure is more 
Cmrmvenlt to prove cham is di already ex- 
Pomc hotbnre. Le 1s devermimed by a pro= 


beme Of Prediction, met by history. ******** 
iheseems Cnoush vo say that the court must 
pe the@rourchiy comvainced that the agreed 
Pauivalent will “eu be rendered. The 
Plaintiff certainly should be given ample 
opportunity to show that the present appear- 
ances are not final or conclusive or even 
Memouve Security am some reasonable form 
that he will perform when the time comes.” 
(Emphasis added) 


Appellee has cited the case of Alaska Atrlines v. 
Molitor, 285 P.2d 893 (Wash. 1955), which on its face 
@eeears tO Support the position of the appellee, but 
a closer examination of the case reveals that the par- 
ies in the Alaska Atrlines case were confronted with 
Sewnaolly different form of contract than the one in 
Mae instant case. In the Alaska Atrlines case the con- 
Bract to purchase created an installment obligation 
calling for monthly payments after the down payment of 
$1,000 per month, and after the buyer had deposited 
his $12,000 earnest money, it became apparent to him 
that notwithstanding the payments that he would be mak- 
meee the selier could not deliver that which he had 
Bontracted to sell and therefore the court on the basis 
of that contract ruled that the purchaser had the right 
mumeenee] the agreement. That is not the case that is 
before this court. Appellee was required by the terms 
GF the contract to tender performance before it could 
in fact conclude that appellant could not perform, for 
the conditions of the contract between the parties at 


hand were concurrent, 2 Williston on Sales, §§ 4AT7, 
“448. 
\ 


| = ae 


APPELLEE HAS FAILED TO MEET THE 
ISSUE REGARDING THE LAW RELATING 
TO SUMMARY JUDGMENT 
An examination of appellee's brief discloses 
That except by an effort to insert extraneous and con- 
miuslOnary matters unsupported by the transcript of 
mecord, appellee has failed to meet the thrust of this 
mepeal as set forth in appellant's Specification of 
Error I in that the record discloses a material issue 
of fact, thereby preventing summary judgment. It was 
Bic contention of appellee in his motion for summary 
sudgment that appellee was excused from the perform- 
ence of this contract because he believed appellant 
ould not perform. The record discloses a controvert- 
ing affidavit of James E. Mack (TR 96~-100) which states 
that the conditions could have been met and were in the 
Process of being negotiated and met and arrangements 
mere being made to satisfy each and every one of the 
items which appellee has taken great pains to point 
@uc to the Court. This affidavit when construed with 
the other exhibits filed in response to appellee's 
motion for summary judgment (TR 101, 102, 103, 104, 


105 and 106) clearly raises the issue and a most 
} 


macerial one of whether or not appellant could or could 
not have performed. Appellee has failed to meet the 

law that where on its summary judgment the record will 
be viewed favorably in light of the party opposing the 
motion and that the pleadings are to be construed lib- 
Sealily in favor of the party opposing the motion and 
that summary judgment is only proper when after an ex- 
meamacion of the entirety of the record viewed favor- 
mero Cie Opponent it appears tosthe court from the 
pleadings, affidavits, exhibits, depositions and admis- 
eions reflected that there is no genuine issue as to a 
material fact. Only then is a party entitled to summary 
gudgment. Bouler v. Columbia Broadcasting Systems, Inc., 
meee. O52, 82 S.ct. 86, 368 U.S. 464, 7 L. Eda. 2d 
Mees Cress Auto Supplies, Ine. v. Ero Mfg. Co., C.A. 
Ml. 1966, 360 F.2d 896. 

Pamappeliant reviews the transcript of record in 
this matter, it finds that each and every proceeding 
Wes bitterly contested and controverted. The findings 
@e fact and conclusions of law that the court entered 
clearly disclose that the court endeavored to try the 
issues of fact, and in fact weighed evidence and re- 


| 
{ 
Solved issues in determining the motion for summary 


meeement, for necessarily, in order to grant summary 
pudement the court would have had to weigh the Peipel- 
man and Snell affidavits against the Mack affidavit 
@eeeexhibits, and this being the case, the court 
clearly exceeded the powers conferred under Rule 56, 
merit has long been the basic mission of summary 
muaement that the court's duty is limited to a deter- 
Menatbion of whether factual issues exist, but not to 
Metermine and try those issues. Empire Electronics Co. 
mated States, C.A. N.Y. 1962, 311 F.2d 175; National 
pereen Service Corp. v. Poster Exchange, Inc., C.A. Ga. 
1962, 309 F.2d 647; Hamman v. United States, D.C. Mont. 
m967, 267 F. Supp. 411. 

iamweis COuwme but reads the fimdings of fact and 
mem@eclusions of law made by the trial court, it cannot 
help escape the conclusion that the court made factual 
mendings by referring to portions of the record where 
disputed issues of fact appeared and this likewise 
is beyond the scope of Rule 56, Bolack v. Underwood, 


C.A. N.M. 1965, 340 F.2a 816. 


CONCLUSION 


Monvurary to the concliusionereached bywappellee 
Memos brief, there is no substance to the allegation 
that the motion for summary judgment was granted as a 
Pesult of appellant's willful failure to answer inter- 
meeavories fully and completely. However, as appellee 
memcettLiy puts the matter, the court below should be 
Meversed upon the issue alone of the excess in the ap- 
plication of the provisions of Rule 56, Federal Rules 
of Ctvtl Procedure, when he purported to act as the 
meter of the facts and conducted a trial by affidavits, 
Seereby depriving appellant of its opportunity to be 
Meard upon the merits of its claim which are not so 
Mlainly frivolous nor lacking in merit as appellee 
mould like this Court to believe. 

Respectrully submicved, 
KANNE, BICKART & CROWN 
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Allen B. Bickart 
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